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ARTICLE VII. - TREE PRESERVATION AND REPLACEMENT  

Sec. 78-171.  Findings and intent.  

(a)  The city council finds that trees are important public resources that contribute to the unique 
character of the city and its physical, historical, cultural, aesthetic, ecological and economic 
environment. Trees reduce the effects of pollutants, provide wildlife habitat, shade and cooling, and 
add value to real property. It is the goal of the city council to secure these benefits by maintaining the 
tree canopy over a significant area of the city.  

(b)  This article is intended to prevent the indiscriminate cutting of trees in advance of development; to 
preserve existing trees of certain species; to provide for the replacement of trees that are necessarily 
removed during construction or development; to require the consideration of trees as a component of 
site design; and to allow for the commercially reasonable development of private property subject to 
minimum standards for the preservation and planting of trees. No clear cutting of land is allowed in 
the city or on land under the city's jurisdiction.  

 

Sec. 78-172.  Applicability and exceptions.  

 This article applies to all tracts of land within the city as well as any area subsequently annexed by 
the city with the following exceptions:  

(1)  Previously platted residential lots;  

(2)  Any unplatted parcel, less than five acres, that contains an occupied building which has a valid 
certificate of occupancy;  

(3)  All licensed tree nurseries only in relation to those trees planted and growing on the premises 
that are for sale or intended sale to the general public in the ordinary course of such licensed 
business; and  

(4)  All easements and rights-of-way, other than drainage easements, that are on a recorded plat 
approved by the city and filed in the plat records of Montgomery County, Texas.  

(a) Except as otherwise provided by this section the requirements of this article are applicable 
throughout the corporate limits of the city and apply to all types of development or development 
activity by both public and private entities, including but not limited to: 

 (1) The removal of any protected tree; 

 (2) Clearing of all or a portion of property; 

(3) Subdivisions of land for any purpose; 

(4) Additions to non-residential buildings or parking lots that expand the footprint of the structure 
by thirty percent (30%) or more, or that add at least three thousand (3,000) square feet of area 
to the existing structure; 

(5) Construction of new non-residential structures for which a building permit is required; and  

(6) Construction of new one or two family residential structures. 
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(b) This article does not apply to: 

(1) A tree removed from a residential lot by or at the direction of the homeowner residing on the 
property 

(2) Changes in the use or configuration of existing non-residential buildings or parking lots that 
does not expand the structure beyond the limits provided in (a)(4) of this section; 

(3) Clearing, maintenance or tree trimming within an easement or right-of-way by a railroad or 
utility company; 

(4) The construction of streets or highways by or on behalf of a state or local government entity; 
and 

(5) The removal or trimming of trees or other vegetation within or adjacent to street rights-of-way 
to conform to traffic safety rules requiring unobstructed views. 

(c) Infill construction of single family residences on lots in residential subdivisions vested in 
regulations in effect prior to September 27, 2016 are subject to the requirements of Section 
78-178 but are otherwise exempt from the requirements of this article. 

 

Sec. 78-173.  Definitions  

The following words, terms and phrases, when used in this article, shall have the meanings ascribed 
to them in this section, except where the context clearly indicates a different meaning:  

Caliper means the average diameter of the trunk of the tree as measured at DBH. On multi-trunk trees, the 
caliper of the largest trunk, plus 50 percent of each additional trunk's caliper shall be added to determine 
the caliper. On irregular trees caliper is measured immediately below the irregularity.trunk diameter of 
nursery stock trees planted to satisfy a requirement of this article.  Caliper is measured 6 inches above the 
root ball for trees that are four inches in diameter or smaller, and twelve inches above the root ball for 
larger nursery stock.  

Canopy area means the extent of the uppermost crown of a tree or trees formed by the outer layer 
of leaves of an individual tree or group of trees.  

City administrator means the person holding the office of city administrator or his designee 
acting in behalf of the city, with authority over the tree protection and preservation ordinance.  

City engineer means the person or firm designated by the city council or the city administrator as 
the city engineer.  

Clear cutting means the indiscriminate removal of protected trees from a parcel or tract of land.  

Critical root zone means an area extending five feet beyond the outermost drip line of the tree.the 
area within a radius extending out from the trunk of the tree one foot per each diameter inch of the trunk 
measured at breast height.  

Diameter breast height (DBH) means the diameter of trunk measured at 42 inches above natural 
grade.  
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Director means the person designated by the city administrator to administer the provisions of 

this article. 

Identifying number. Each tree surveyed shall be marked with a permanently stamped uniquely numbered 
metal tag which cross references or identifies the tree in the tree inventory.  

Irregular tree means a tree having swelling, bumps, fork, etc. at DBH.  

Multi-trunk tree means a tree having two or more trunks arising from the root collar or natural grade.  

Principal building means, for the purposes of this article, any building which is the first building 
permitted for construction on a lot or tract of land, or any subsequent building which shall serve as the 
primary residence or occupied building on the lot or tract of land.  

Protected tree means:  

(1)  Any tree with a caliper of twelve (12) inches or greater of any species, or that is not one of the 
following species: bois d’arc, thorny honey locust, hackberry, cottonwood, chinaberry, native 
black willow, native red or white mulberry, or Chinese  tallow. 

(2)  Any tree with a caliper of six inches or greater of any species that is not one of the following: 
mesquite, bois d'arc, thorny honey locust, hackberry, cottonwood, cedar, chinaberry (common), 
native black willow, native red or white mulberry.  

Tree inventory means a summary table indicating the identifying number, caliper, species, and 
condition of each tree surveyed; and whether it will be preserved or removed.  

Tree preservation plan means a plan submitted by the owner in a form or manner specified by the 
city administrator or designee providing the method of protecting trees during construction that shall 
include protection details, standards, notes, and construction plans in accordance with generally accepted 
practices such as those provided in the Urban Forest Technical Manual, on file in the office of the city 
secretary. The plan shall also identify each tree to be protected by surveyed location, tag number, and 
shall include a table listing the canopy area of each tree to be preserved. Total site area canopy area 
calculation shall also be included on the plan.  

Tree survey date means, for purposes of establishing the age of the tree survey, the first date that field 
observations were made by the preparer of the tree survey.  

Urban Forest Technical Manual means the standards and specifications based on generally 
accepted practices developed by the city administrator or designee for sound arboricultural practices, 
techniques and procedures which shall serve as guidelines for trees regulated by this article, including, but 
not limited to, tree selection, planting, alteration, treatment, protection, and removal as approved by the 
city council, maintained by the city secretary and available through the city administrator.  

Woodland Tree Stand means an area of contiguous wooded vegetation covering at least two 
thousand five hundred (2,500) square feet where the branches and leaves of the trees form a canopy over 
substantially all the area. 
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Sec. 78-174.  Technical standards and specifications. 

The City administrator is authorized to prepare technical standards and specifications to ensure 
the proper implementation of the provisions of this article.  These can be found in the Urban Forest 
Technical Manual.  In the event of any conflict between the provisions of this article and the provisions of 
the Urban Forest Technical Manual, the provisions of this article shall control.  

 

Sec. 78-175.   Permit required for removal of protected tree.  

(a) A person shall not cut down, harvest, or remove any protected tree unless authorized to do so 
under a permit issued as provided by this article.  Only the following permits may be issued to 
authorize removal of a protected tree: 

(1) A protected tree removal permit; 

(2) A clearing permit issued in conjunction with a subdivision plat, building permit, or other form 
of development permit that incorporates a tree preservation plan approved under this article. 

 

Sec. 78-176.  Protected tree removal permit.  

(a) A protected tree removal permit shall be issued to authorize the removal of: 

(1) Any protected tree that is dying or has become a hazard tree; 

(2) Any protected tree that obstructs the only practicable means of ingress or egress to or from 
property; or 

(3) Any other protected tree located on previously developed property provided that removal of 
the protected tree does not reduce the tree canopy below the required minimum tree canopy 
applicable to the property under Section 78-177. 

(b) A protected tree removed from previously developed property under a permit issued in 
accordance with this section must be replaced elsewhere upon the property unless the minimum 
canopy requirements of this article are satisfied without the necessity of replacement. 

(c) A protected tree removal permit may authorize the removal of up to ten (10) specific trees 
identified in the application and the permit expires thirty (30) days following the date of issuance.  
The city administrator shall prescribe the form of application for a tree removal permit.  An 
application fee set forth in Appendix B must accompany each application. 
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Sec. 78-177.  Minimum tree canopy required for development.  

(a) Property developed for any purpose must meet the minimum tree canopy requirements of this 
section.  Where the canopy of preserved trees is insufficient to meet the required minimum, then 
additional canopy shall be provided by new planting. 

(b) Tree canopy coverage requirements are based on zoning classification.  The minimum required 
tree canopy for development is: 

(1) 20% of the gross property area in District “B” Commercial; 

(2) 20% of the gross property area in District “ID” Industrial; 

(3) 20% of the gross property area excluding sports fields in District “I” Institutional; 

(4) 20% of the gross property area for reserves and open space excluding rights-of-way and 
utility easements in District “R1” single family residential and District “R2” multi-family 
residential; 

 

Sec. 78-178.  Additional requirements for residential development.  

(a) Each building permit for a new one or two family dwelling shall require the preservation or 
planting of at least three trees.  At least one tree must be located in the front yard of the dwelling 
and must have a minimum caliper of four inches.  The remaining required trees must have a 
minimum caliper of three inches and shall be placed in either the front or rear of the lot.  No 
certificate of occupancy shall be issued for any new one or two family dwelling until this 
requirement has been satisfied. 

 

Sec. 78-179.  Tree preservation adjoining residential property. 

(a) Where non-residential property is developed adjacent to residential land use districts, a residential 
buffer zone is required on the non-residential property along the common boundary.  The buffer 
zone shall be a strip not less than twenty (20) feet deep running parallel and adjacent to the 
common boundary and not less than fifteen (15) feet deep behind the back line of any easement 
or series of abutting parallel easements along the common boundary. 

(b) Protected trees located within a residential buffer zone are subject to mandatory preservation and 
no permit shall be issued to authorize the removal of any healthy protected tree except where 
removal is necessary for the construction of infrastructure, driveways, or on-premise advertising 
signs. 
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Sec. 78-180.  Parking lot trees. 

In the case of new parking lots or additions to existing parking lots sixty (60) square feet of tree 
canopy must be preserved or planted for each additional parking space.  Parking lot trees must be located 
in the interior of the parking lot or in an area immediately adjacent to the parking lot.  For parking lots of 
250 spaces or more, at least fifty percent (50%) of the parking lot canopy must be located within the 
interior of the parking lot.  Only trees of the preferred species listed in Table 2 of Section 78-183 may be 
used to satisfy the planting requirements of this section and all such trees must be at least three inch 
caliper and a minimum of six (6) feet in height.  Additionally, no parking space shall be further than 125 
feet away from the trunk of a tree. 

 

Sec. 78-181.  Pre-development planning and clearing permits. 

(a) Except as expressly provided by this chapter, no development shall occur unless the site of the 
proposed work is covered by an approved tree preservation plan.  The location of all proposed 
buildings and improvements shall be oriented by the applicant, at the applicant’s sole discretion, 
taking into consideration the existing tree stock and other relevant site characteristics. 

(b) The applicant shall propose the location of woodland tree stands or individual trees for which 
preservation credits are requested.  A tree located outside a woodland tree stand shall not receive 
credit unless the tree has a diameter at breast height (DBH) of at least three (3) inches.  The 
applicant shall consider the preservation of trees in areas visible from abutting streets and public 
spaces.  Preservation credits shall be denied for trees located in existing or proposed easements or 
rights-of-way where there is a reasonable possibility that removal of the tree will be required for 
utility operations.  New tree stock shall be planted where the minimum canopy is not met through 
preservation alone.   

 

Sec. 78-182.  Canopy measurement. 

(a) The canopy area of a woodland tree stand is the ground area within the smallest perimeter that 
contains all trees in the tree stand.  The tree stand area may be surveyed on the ground or 
estimated from an aerial photograph depicting existing conditions. 

(b) Individual trees not located within a woodland tree stand are classified by diameter at breast 
height (DBH) and receive the canopy area credit applicable to their trunk size classification as 
provided in Table 1.  Only healthy trees of a species on the Texas Forest Service list of native and 
naturalized trees of Texas, excluding those classified as shrubs, shall receive preservation credits. 

(c) The preservation of trees that are visible from the adjoining street is preferred.  As a bonus to 
encourage preservation, any preserved tree that is visible from the public street and located within 
150 feet of the right of way shall receive a credit equal to 125% of the value in Table 1. 
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TABLE 1. CANOPY AREA CREDITS FOR INDIVIDUAL TREES 

DIAMETER AT BREAST HEIGHT (DBH) CANOPY CREDIT 

  At least 3”, but less than 8” DBH   1200 square feet 

  At least 8”, but less than 16” DBH   1400 square feet 

  At least 16”, but less than 24” DBH   1700 square feet 

  Greater than 24” DBH   2000 square feet 

 

Sec. 78-183.  New and replacement trees. 

(a) Only trees of the preferred species listed in Table 2 of this section are considered acceptable for 
new and replacement tree planting.  Additional tree species may be considered and approved on a 
case by case basis by the director and such trees will receive a canopy credit applicable to the 
species class height.  New trees must be a minimum of three inches in caliper at planting and 
receive the canopy credit listed in Table 2.  

(b) Not less than twenty-five percent (25%) of new trees planted shall be evergreen. 

(c) Trees planted under or near overhead power lines must be chosen from the Small Tree category 
of Table 2.  Large tree species shall not be planted within thirty (30) feet of overhead power lines.  
Medium tree species shall not be planted within twenty (20) feet of overhead power lines. 

  

TABLE 2. PREFERRED SPECIES LIST 

Tree Species & Height at Maturity Leaf Type Canopy Credit 

Large 

Over 40’ tall 

  Loblolly Pine evergreen 800 square feet 

  Slash Pine evergreen 

  Water Oak deciduous 

  Live Oak evergreen 

  Shumard Red Oak deciduous 

  Southern Red Oak deciduous 

  Chinquapin Oak deciduous 

  Cedar Elm deciduous 
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  Green Ash deciduous 

  Sweetgum deciduous 

  American Elm deciduous 

  Montezuma Cypress deciduous 

  Bald Cypress deciduous 

  Sycamore deciduous 

Medium 

25’ to 40’ tall 

  Winged Elm deciduous 600 square feet 

  Chinese Pistache deciduous 

  Lacebark Elm deciduous 

  River Birch deciduous 

  Eastern Red Cedar evergreen 

Small 

Less than 25’ 

  Little Gem Magnolia* evergreen 300 square feet 

  Rusty Blackhaw* deciduous 

  Fringetree* deciduous 

  Redbud* deciduous 

  Hophornbeam* deciduous 

 *Denotes only trees suitable for planting under or adjacent to power lines 

 

Sec. 78-184. - Tree preservation and protection.  

 (a)  No person, or company directly or indirectly, shall cut down, destroy, remove or move, or 
effectively destroy through damaging, any protected tree regardless of whether the protected tree is 
on private property or the abutting public right-of-way, as described in section 78-172, with the 
following exceptions:  

(1)  During a period of emergency, such as a tornado, storm, flood or other act of God, the 
requirements of this article may be waived as may be deemed necessary by the city's designated 
emergency management coordinator (EMC) or, if unavailable, by the EMC equivalent from the 
federal, state or county emergency management agencies.  

(2)  If any protected tree is determined to be in a hazardous or dangerous condition so as to 
endanger the public health, welfare or safety, and requires immediate remove without delay, 
authorization for removal may be given by the city emergency management coordinator or other 
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designee of the city, and such a protected tree may then be removed without obtaining a written 
permit as required in this chapter and the fees, restitution, and penalties will not apply.  

(3)  Utility service providers may do routine maintenance that is necessary for insuring reliable 
transmission and delivery service within their approved easements, and, or right-of-ways.  

(4)  A guideline for implementation of the tree preservation plan is the Urban Forest Technical 
Manual, as hereby adopted by the city and on file in the office of the city secretary.  

(b)  No clear cutting of land is allowed.  

(a)  A tree preservation plan must be included with all preliminary plat submittals to plat new 
subdivisions or developments, and again with all requests for permits for any type of construction. If 
the site of development or construction does not contain any protected trees, a verification letter of 
no protected trees shall be submitted to the city that attests that protected trees are not on the 
property and that the person making this determination is qualified to do so. Persons who may 
prepare the tree preservation plan or verification letter include registered surveyors, professional 
engineers, architects, landscape architects, arborists, or other qualified licensed professional. The 
letter must contain a statement affirming the author is qualified to prepare such document and listing 
his state license number or other certificates of documentation. The tree preservation plan or 
verification letter of no protected trees must be submitted to and approved by the city prior to the 
removal of any trees on the site. If there are no trees present of any type in the area of construction 
on previously platted residential lots, making no expertise necessary for determining the type and 
size of trees, landowners may submit a verification letter of no protected trees on their own behalf.  

(b)  The tree preservation plan must include a tree inventory and a site map including, but not limited to, 
the following information: shall be a scaled diagram overlaying the site plan and drawn to the same 
scale.  Two copies of the plan shall be provided.  The plan must include all details required for the 
preservation of existing trees during construction and for the installation of any new trees necessary 
to meet canopy area coverage required by this article.  The tree preservation plan must include: 

(1)  Delineation of site boundaries.the proposed location of all utility easements necessary to serve 
the property;  

(2)  Location of all existing or proposed structures, construction activities and improvements (e.g., 
streets, alleys, easements, building lines, drainageways, major grade changes, etc.). the footprint 
of all proposed buildings, parking lots, and detention ponds; 

(3)  Trees proposed for preservation.the outline of each woodland tree stand to be preserved;  

(4)  Trees proposed for removal.the location, size, and variety of each additional tree that will be 
preserved for credits;  

(5)  Tree replacement proposal.the location and variety of each tree to be planted to achieve the 
required minimum canopy; and  

(6)  Location of any existing or proposed utility lines.any other information required by the director 
to calculate the required canopy or amount of earned credits.  

(7)  Location of any naturally occurring watercourses.  

(8)  Location of any designated floodways.  

(9)  Extent to which, if any, the 100-year floodplain encroaches within the platted boundary.  

 The tree preservation plan must be based upon a tree survey, which is not less than two years old at the 
time of submittal for platting and subdividing permits. Requests for building permits may use an existing 
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city-approved tree survey, which is up to 24 months old at the time of the building permit application 
submittal, if available.  

(d) Trees may be planted or preserved within storm water detention areas provided that the trees do 
not interfere with the drainage or substantially impair the storm water detention function. 

 

Sec. 78-185 Clearing permits. 

(a) A clearing permit may be issued to authorize the removal of protected trees in conformity with a 
tree preservation plan that has been approved in conjunction with the approval or issuance of a 
subdivision plat, building permit or other form of development permit.  A clearing permit is valid 
for ninety (90) days from the date the permit is issued.  A fee in the amount set forth in Appendix 
A based on the class of development must be paid prior to the issuance of a clearing permit.  
Compliance with the tree preservation plan is a condition of the clearing permit and no related 
development permit and no certificate of occupancy may be issued until the director confirms that 
the development has been completed in conformity with the tree preservation plan. 

(b) A partial clearing permit may be issued prior to the approval of any subdivision plat, building or 
development permit application in order to allow pre-development clearing of a portion of the 
land.  An application to obtain a partial clearing permit prior to approval of a subdivision plat or 
building or development permit must include a map or drawing of the property on which the 
applicant designates tree bearing areas that include at least 30% of the property that will be set 
aside as a preservation bank for future preservation planning.  No clearing or tree removal within 
the preservation bank is permitted without an approved tree preservation plan for the property.  
Not later than 180 days after issuance of a partial clearing permit the developer must submit a 
proposed tree preservation plan for the property.  When a tree preservation plan is approved the 
developer may remove any excess trees in the preservation bank that are not required to conform 
to the approved preservation plan.  A surety bond in the amount of $50,000 shall be required to 
secure the developer’s obligation to submit a tree preservation plan and to preserve trees in the 
preservation bank pending the subsequent approval of a tree preservation plan for the property.  

 

Sec. 78-186.  Accommodations of Development Standards. 

(a) The City Council recognizes that in certain instances the goal of this article must be balanced 
against potentially conflicting objectives arising from other development regulations.  The 
director may modify or waive the application of development standards as provided in this 
section when the director determines that modification will facilitate the tree preservation 
requirements of this article and will not substantially increase the risk of unsafe traffic conditions 
or congestion, inconvenience to pedestrians, or flooding. 

(b) Up to fifteen percent (15%) of required parking spaces may be waived if compliance with the 
canopy requirements cannot otherwise be achieved through preservation and if the reduction in 
parking area results in an equivalent increase in the area of preserved canopy. 
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(c) Sidewalks may be relocated, reduced in width or otherwise modified, where the application of 
sidewalk standards would otherwise conflict with tree preservation and canopy objections. 

(d) The director shall consider the effect on site drainage of low impact development strategies 
incorporating tree preservation and tree planting and, guided by generally accepted engineering 
standards and practices, may approve offsetting reductions to the size of onsite stormwater 
detention facilities. 

 

Sec. 78-187.  Protection of critical root zone during construction. 

(a) A maximum of 30% of the area within the critical root zone of a protected tree shall be 
encroached with temporary or permanent improvements and the remaining area shall be kept free 
of improvements and be protected during construction.   

(b) For individual trees or woodland tree stands within 50 feet of a construction area, the contractor 
shall construct a protective fence with a minimum height of four (4) feet that encircles the critical 
root zone area prior to development activities.  Protective fencing must be made of orange plastic 
mesh net with t-posts, including a top rail or other type of support.  Protective fencing shall 
remain in place through the completion of development activities. 

(c) The following activities within the critical root zone are prohibited: 

(1) No cutting, filling, trenching, or other disturbance of the soil is permitted unless otherwise 
authorized by this article and the zone shall be maintained at natural grade; 

(2) No construction or waste materials shall be placed or stored within the zone; 

(3) No harmful liquids shall be allowed to flow into the zone, including without limitation, 
vehicle or equipment wash water, paint, oil, solvents, asphalt, concrete, mortar or other 
materials; 

(4) No vehicle or equipment traffic parking shall be allowed within the zone; and 

(5) No signs, wires or other attachments, other than those of a protective nature, shall be attached 
to any protected tree. 

(6) Irrigation trenching within the critical root zone shall be minimized and place radially to the 
tree trunk in a manner that minimizes damage to the roots.  All irrigation trenching within the 
critical root zone shall be hand work with no roots over one inch diameter being cut. 

 

Sec. 78-188.  Post development maintenance and replacement. 

(a) Protected trees, parking lot trees, and replacement or mitigation trees must be maintained in a 
healthy condition for at least one year following the issue of a certificate of occupancy.  The 
property owner is responsible for irrigating, fertilizing, pruning, and other maintenance of such 
trees as needed.  Preserved or planted trees that die within the maintenance period must be 
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replaced within 90 days with new trees meeting the requirements of Section 78-183.  Planted 
trees that die during the maintenance period must be replaced with new trees having the total 
canopy value that is not less than the canopy of the tree to be replaced.  Replacement trees 
planted to satisfy the requirements of this section are subject to a one year maintenance period 
and must be replaced if they fail to survive the extended maintenance period. 

(b) Trees on residential lots are not subject to the one year maintenance period established by this 
section.  A homeowner is not required to replace a lot tree that dies or is removed by or with the 
consent of the homeowner.   

(e)  Trees to be preserved must be protected during construction activities by the following measures:  

(1)  No grade changes, or trenching, shall be allowed within the critical root zone without prior city 
approval.  

(2)  For trees within 50 feet of a construction area, temporary barriers shall be erected to protect the 
critical root zone.  

(3)  No construction or waste materials shall be stored, placed or disposed of within the critical root 
zone. This includes, without limitation, paints, oils, solvents, asphalt, concrete, mortar, lumber 
or other similar materials.  

(4)  No asphalt, concrete or other impervious material shall encroach within the critical root zone, 
except, when necessary, and with prior city approval, these materials may be placed within five 
feet of the trunk so long as at least two-thirds of the critical root zone remains undisturbed.  

(5)  No parking or vehicular traffic shall be allowed within the critical root zone. This restriction 
does not apply to the clearing of underbrush or of approved construction activities within the 
critical root zone.  

(c) No person, or company directly or indirectly, shall cut down, destroy, remove or move, or 
effectively destroy through damaging, any protected tree regardless of whether the protected tree 
is on private property or the abutting public right-of-way, as described in section 78-172, with the 
following exceptions:  

(1) During a period of emergency, such as a tornado, storm, flood or other act of God, the 
requirements of this article may be waived as may be deemed necessary by the city's 
designated emergency management coordinator (EMC) or, if unavailable, by the EMC 
equivalent from the federal, state or county emergency management agencies.  

(2) If any protected tree is determined to be in a hazardous or dangerous condition so as to 
endanger the public health, welfare or safety, and requires immediate remove without delay, 
authorization for removal may be given by the city emergency management coordinator or 
other designee of the city, and such a protected tree may then be removed without obtaining a 
written permit as required in this chapter and the fees, restitution, and penalties will not 
apply.  Canopy coverage requirements will not be waived or altered as a result of this 
provision, and tree replacement shall be required if applicable. 

  

(d)  Dead trees may be removed at any time, and shall be considered in the tree preservation plan. This 
shall not require city approval under this article.  

(e)  Any tree may be reasonably pruned for aesthetic, maintenance, disease control, or safety reasons. 
This shall not require city approval.  
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(f)  No protected tree shall be pruned in a manner that significantly disfigures the tree or in a manner 
that would reasonably lead to the death of the tree.  

(g)  Trees which are to be removed for disease or safety reasons shall be approved by the city prior to 
cutting. Factors to be considered include, but are not limited to, the overall health of the tree, the 
potential for adverse impacts of both leaving and removing the tree, and aesthetic value. This 
requirement shall not apply to any trees included in the percentage of trees allowed to be removed in 
accordance with subsections (e) and (f) of this section.  

 (e)  Up to 20 percent of the total caliper-inches of existing, protected trees may be proposed for 
removal during the development process (i.e., the grading, road, drainage and utility construction of 
the subdivision) without replacing any trees. Any tree with a 12-inch caliper or greater may not be 
included in the 20 percent exemption.  

(f)  Up to 20 percent of the total caliper-inches of existing, protected trees on each lot or tract may be 
proposed for removal during the construction of a new dwelling or other building without replacing 
any trees. Any tree with a 12-inch caliper or greater may not be included in the 20 percent 
exemption.  

(g)  Removal of a greater percentage of trees than that allowed above shall require the planting of new 
trees on a 100 percent replacement rate. That is, for each caliper-inch of protected trees removed in 
excess of the allowed percentages, new trees with an equivalent aggregate total number of caliper-
inches must be replanted. Multiple trees may be used to achieve the required total number of caliper-
inches, but replacement trees must be at least two inches each in caliper, except when replacing a 
protected tree which had a caliper greater than 16 inches, at least two five-inch caliper trees shall be 
included in the total. New trees must be chosen from the list of protected species in the acceptable 
replacement tree list in section 78-179(a).  

(h)  For the purpose of replacement trees, existing non-protected trees which meet minimum size 
requirements may be preserved instead of planting replacement trees. Species protected by this 
chapter which are between three inches and six inches shall count 100 percent (i.e., inch-for-inch). 
Unprotected species shall be a minimum of six-inch caliper and count only 50 percent (i.e., a six-
inch unprotected tree will count as a three-inch replacement tree).  

(i)  At the request of the applicant, replacement trees may be planted on city property in lieu of the 
property under construction/development, with prior city approval. In the alternative, the applicant 
may contribute to the city tree fund in a sum equivalent to the reasonable value of the replacement 
tree(s) determined by the city administrator or his designee.  

(j)  A tree identified on the tree preservation plan that is replaced but dies within one year of the date it 
was planted must be replaced in accordance with the provisions of this article as determined by the 
city.  

(k)  All replacement trees must be of a species included in the acceptable replacement tree list in section 
78-179(a).  

 

Sec. 78-189.  Variance procedure. 

(a) The director may grant a variance to the requirements of this article where literal enforcement 
will result in unnecessary hardship.  A variance shall not be granted unless: 

(1) The variance is not contrary to public interest; 

(2) The variance will be in harmony with the spirit and purpose of this article; 
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(3) The variance will not substantially weaken the general purposes of the regulations herein 
established for the protection of trees and the promotion of tree canopy; and 

(4) The variance granted is limited in scope to that relief which is necessary to relieve the 
hardship condition. 

(b) All variance requests must be made in writing to the director and must include the subject of the 
requested variance and the justification for granting the variance, including a description of the 
hardship condition that will result if the requested relief is not granted.  The applicant has the 
burden of demonstrating that sufficient evidence exists for granting the variance.  The director 
may deny or grant the variance as requested, or may allow an alternate form of relief.  The 
director shall issue a decision in writing not later than ten (10) business days following the date 
the variance request is received. 

(c) An applicant who disputes the decision of the director may appeal the variance decision to the 
municipal planning and zoning commission.  Any appeal must be made in writing and must be 
filed with the director within ten (10) days following the date of the initial written decision.  The 
director shall refer the appeal to the planning commission and the decision of the planning 
commission shall be final. 

 

Sec. 78-190.  Mitigation payments in lieu of preservation or planting. 

(a) An applicant may seek a variance as to all or a portion of the tree preservation or planting 
requirements upon the condition that the applicant pay mitigation fees in lieu of preservation or 
planting.  An applicant for a variance bears the burden of demonstrating that application of the 
preservation or planting requirement will result in unnecessary hardship. 

(b) Mitigation fees authorized by this section shall be payable at the rate of $1.50 per square foot of 
additional canopy necessary to achieve the coverage applicable to the property after allowance for 
all other credits. 

 

Sec. 78-191.  Tree mitigation fund. 

(a) The director of finance shall establish a dedicated account to be known as the Tree Mitigation 
Fund.  Mitigation fees paid as provided by section 78-189 of this article shall be recorded for the 
benefit of the fund and accounted for in a manner that distinguishes such funds from other general 
funds of the city.  The balance of such fund remaining at the each of each fiscal year shall be 
appropriated as the beginning balance of the fund for the following fiscal year.  The assets of the 
fund may be used as provided by this section and for no other purpose. 

(b) The assets of the fund shall be expended under the direction of the city administrator and may be 
used to purchase and plant new trees in public parks, parkways, medians and rights-of-way of 
public streets and upon the grounds of other public property of the city.  Planting costs payable 
from the fund include the installation of related irrigation equipment and other measures 



15 | P a g e  

 

necessary to the protection and subsequent maintenance of new trees for a period of up to three 
years following planting.  An amount not to exceed 20% of the fund balance at the beginning of 
each fiscal year may be expended to promote public awareness of the objectives of this article, 
including Earth Day or Arbor Day programs for the distribution of sapling trees to the general 
public. 

 

Sec. 78-192.  Penalties for violation. 

(a) Any person, firm or corporation that violates a provision of this article shall be guilty of a 
misdemeanor and upon conviction thereof may be fined in any amount not exceeding five 
hundred dollars ($500).  In cases of offenses involving the illegal removal of trees, the removal of 
each tree constitutes a separate offense.  In cases of continuing violation, each separate day that a 
violation continues constitutes a separate offense. 

(b) Any person, firm or corporation that removes a protected tree without having secured a permit to 
authorize such removal shall be subject to a civil penalty in the amount of two hundred dollars 
($200) times the total diameter inches of all unlawfully removed protected trees.  The civil 
penalty authorized by this paragraph may be imposed by the director in addition to the 
misdemeanor penalty in paragraph (a) of this section.  The imposition of a civil penalty may be 
appealed to the municipal planning commission.  Any appeal must be made in writing and must 
be filed with the director within ten (10) days following the date of the initial written decision.  
Th director shall refer the appeal to the planning commission and the decision of the planning 
commission shall be final. 

(c) Where illegal tree removal has occurred and the physical evidence has been removed from the 
site the civil penalty may be assessed based on the estimated diameter of removed trees.  For 
purposes of such estimation the aggregate diameter of trees per acre is assumed to be 200 
diameter inches per acre. 

(d) The imposition of a civil penalty under this section suspends all permits or permit applications 
issued to or for the benefit of the party responsible for payment of the civil penalty and all work 
under any such permits shall cease until the civil penalty is fully paid. 

 

Sec. 78-193.  Bond. 

Prior to issuance of any permit requiring approval of a tree preservation plan under section 78-
171 of this article the permit applicant shall submit a surety bond or other form of financial guarantee 
payable to the City to secure the applicant’s compliance with this article.  The bond shall be in a form 
acceptable to the City and in an amount equal to $1.50 times the total canopy area applicable to the 
project, but in no event shall exceed $50,000.  The bond or other financial security shall be maintained in 
effect until the expiration of the one year maintenance period required by Section 78-187. 
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Sec. 78-176. - Fees and implementation.  

(a)  New development. Review and verification of tree preservation plans for new development shall be 
performed by the city engineer in conjunction with other portions of the application. Fees shall be 
billed to the applicant as per the fee schedule as currently established or as hereafter adopted by 
resolution of the city council from time to time in appendix B on file in the office of the city 
secretary. Any cost incurred by the city for review, oversight, and verification in excess of collected 
fees as established in the fee schedule will be the responsibility of the applicant and must be 
reimbursed to the city. Final plat approval shall not be granted until all fees have been paid in full by 
the applicant and, if applicable, all penalties and any required restitution has been satisfied as well. 
The city may also withhold construction permits and occupancy permits if necessary until payment is 
made in full.  

(b)  Residential building permits. A fee, as prescribed in the fee schedule as currently established or as 
hereafter adopted by resolution of the city council from time to time in appendix B on file in the 
office of the city secretary shall be assessed per individual platted lot for the city's costs incurred 
including the initial review and field verification of tree preservation plans required for the issuance 
of a residential building permit. Each subsequent revised submittal shall be charged a reduced fee 
equivalent to the re-inspection fee. Fees are due at time of submittal. If no trees are going to be 
affected by construction as described in section 78-174, a letter certifying no trees will be affected 
may be submitted with the accompanied reduced fee equal to the re-inspection fee.  

(c)  Nonresidential building permits. A fee, as prescribed in the fee schedule as currently established or 
as hereafter adopted by resolution of the city council from time to time in appendix B on file in the 
office of the city secretary shall be assessed per acre for nonresidential building permits for the city's 
costs incurred, including the initial review and field verification of tree preservation plans required 
for the issuance of a nonresidential building permit. Each subsequent revised submittal shall be 
charged a reduced fee equivalent to the re-inspection fee. Fees are due at time of submittal. If no 
trees are going to be affected by construction as described in section 78-174, a letter certifying no 
trees will be affected may be submitted with the accompanied reduced fee.  

(d)  Letters of no protected trees. Fees shall be assessed at the reduced fee rate shown in the fee 
schedule as currently established or as hereafter adopted by resolution of the city council from time 
to time in appendix B on file in the office of the city secretary for review and field verification of no 
protected tree letters when submitted.  

Sec. 78-177. - Tree fund.  

(a)  Establishment of tree fund. The city administrator or his designee shall establish a tree fund from 
fees generated as a result of the tree replacement requirements and general donations to the city for 
public tree plantings  

(b)  Funds to be deposited. Tree replacement fees in lieu of the installation and replacement of trees, as 
provided in section 78-175(i), shall be deposited in the tree fund.  

(c)  Use of tree funds. Expenditures from the tree fund shall be used for the purpose of purchasing and 
installing trees in public rights-of-ways, city park land, or any other city-owned property. 
Expenditures may also be used for maintenance of trees on public land; for urban forester 
management services; and for the administration of the tree fund.  
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Sec. 78-178. - Enforcement and penalties.  

(a)  Certificate of occupancy subject to this article. No plat for new developments or subdivisions of 
property shall be approved, nor any building or construction permit issued, without an approved tree 
preservation plan or a verification letter of no protected trees. A permanent certificate of occupancy 
shall not be issued nor valid without all submittals, fees, and approvals and, if applicable, all fees and 
penalties being satisfied.  

(b)  Criminal penalties for violations of this article. Any person or company that violates the provisions 
of this tree preservation and replacement article shall be guilty of a criminal offense and shall be 
subject to the fines established in the general penalties of section 1-13.  

(c)  Criminal penalties for damage to trees. Cutting down, destroying, removing, moving or pruning 
that significantly disfigures a tree, or severe pruning that significantly disfigures a tree in a manner 
that would reasonably lead to the death of any tree, shall be subject to fines as established in the 
general penalties of section 1-13.  

(d)  Civil injunctive relief. In addition to any criminal penalties described above, the city reserves the 
right to seek injunctive relief in a district court to stop a person or company from damaging or 
removing any tree in violation of this article.  

  

(b)  Appendix B A contains a list of fees relating to tree preservation plans as currently established or as 
hereafter adopted by resolution of the city council from time to time and is available for review in the 
office of the city secretary.  

 

Secs. 78-180—78-184194. - Reserved.  
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